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The Administrative
Law Judge found that Respondent did not violate
Section 8(a)(1) of the Act by refusing to permit a union representative
to
consult with or to' interview two employees on company time prior to an investigatory
meeting which the employees reasonably believed would result
in disciplinary
action.
We do not agree.
Respondent is engaged in the mining and processing of Molybdenum at
its mine in Climax, Colorado.
The Union has been the collective-bargaining
representative
of Respondent's employees for a number of years.
During
this period, the Union and Respondent have entered into several collectivebargaining
agreements.
The most recent agreements contained provisions
which provide for union representatives
to be present ·whenever an employee
is subject to an action which may affect this permanent record, or which
may result in disciplinary
action or discharge.
The instant proceeding arose as a result of an altercation
during the
afternoon of August 27, 1975, between two miners, Max Salazar and Patrick
Harrison,
while they were working in Respondent's Climax mine.
That
evening,
Harrison was notified by one of the supervisors
that the matter
would be "straightened
out" in the morning.
When Salazar reported for work
the following morning,
he was informed by Shop Steward Dave Lewis that
there was going to be an investigation
into his altercation
with Harrison and
that the miners could get fired for what had happened.
That same morning,
George Egglezos, union grievance representative,
had been notified by Lee
Walker, foreman in charge, to come to the office by 7:30 a.m. for an investigation
involving
the two miners.
Before the investigation
started,
Egglezos
asked Walker if he could speak with the two miners.
Walker denied the
request,
stating that both he and Egglezos could tal k to the miners during the.
investigation.
As a result of the meeting, the company representatives
delivered an oral warning to both Harrison and Salazar;
Respondent contends that under the Supreme Court1s holding in N. L. R. B.
v. J. Weingarten,
Inc., 420 U.S. 251 (1975), it is not required to grant a
unionis request to consult with an employee prior to an investigatory
interview which may result in disciplinary
action.
Respondent also contends that

or inarticulate employee would be more prone to discuss the incident fully
and accurately with his union representative
without the presence of an
interviewer contemplating the possibility of di'sciplinary action.
These considerations indicate that the representative1s
aid in eliciting the facts can
be performed better / and perhaps only / if he can consult with the employee
beforehand.
To preclude such advance discussion / as our colleagues would /
seems to us to thwart one of the purposes approved in Weingarten.
Nothing
in the rationale of Weingarten suggests that, in its endorsement of the role
of a II knowledgeable union representative,
II the
Supreme- Court meant to put
blinders on the union representat~ve
by denying him the opportunity
of
learning the facts by consultation with the employee prior to the investigatory-disciplinary
interview.
Knowledgeability implies ·the very opposite.
The right to representation
clearly embraces the right to prior consultation.
Our colleagues argue that advance union consultation with the employees
threatened
with discipline may result in unions regarding lIall such interviews
as adversarial / II contrary to. this quoted admonitory language in Weingarten.
Our colleagues' reliance on this language capsizes the meaning.
The Court
stated that "Certainly" his ["a knowledgeable union representative1sll]
presence
need not transform the interview into an adversary contest. II The greater
knowledgeability
acquired by prior consultation obviously does not alter the
nature of the interview but only advances the factfinding process.
Nor will
prior consultation / as the dissent suggests / cause unions to bring "pressures
to bear on an employee to withhold the facts."
Apart from the wholly speculative attribution of such conduct to unions / the fact remains that a union
representative
so included could engage in such conduct about as effectively
at the interview as in tal ks with the employee prior to the interview.
If we
had to speculate, we would guess that lack of prior consultation would
strongly incline an employee representative
to those obstructionist
tactics
as a precautionary
means of protecting employees from unknown possibilities.
Perhaps, all we are really suggesting is that knowlege is a better basis
than ignorance for the successful· carrying on of labor-management
relations.
Our dissenting colleagues' final argument is that no violation of Section
8 (a) (1) occurred here, even if employees have a right to prior consultation /
because the employees did not request an opportunity to confer with union
representatives
prior to the interview.
This argument lacks merit because
the collective-bargaining
agreement between the parties provided for union
representation
at such an interview.
Even if it did not, the Union must have
the right to preinterview
consultation with the employee in order to advise
him of his rights to representation
if that right is in reality to have any
substance / for it is the knowledgeable representative
who as a practical
matter would be informed on such matters.
Thus / since, in our view /
the right to representation
includes the right to prior consultation,
the
denial of this right upon the Union's request, is a denial of representation.
We find / therefore, 'that Respondent's
refusal 'to permit a union representative to consult with Salazar and Harrison prior to the interview
which the employees reasonably believed might result, and in fact did result,
in disciplinary action / violated Section 8(a)(1) of the Act.
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TIll: instant proceeding arose as ,'J 1(,~1J1t of an
altercation during the aiternoon of August 2i, 1975, between twOminers, Max Salazar and Patrick lia rrlson,
while they were working in Respondent'S Climax mine.
That evening, Harrison was notified uy one of the ~Urx'Tvisors that the matter would be "straightened OU!"in rhe
morning. \VhenSalazar reportei:l for work rhe follo.••..
ing
morning, he was informed by Shop Sreward Dave! J'wis
that there was going to be an investigntion into his .allercation with Harrison and that the miners could get fired fo~
what had happened. That sa me morning. George Egg-It·zos,
union gTievance representative, had been notified by Lee
Walker, foreman in charge, to come to the office by 7:30
a. m. for an investigation involving the two miners. Refore
the Investigation staned, Egg-Iezosasked Walker if he
could speak With the two miners. Walker denied the
request, stating that both he and Egglezos could talk to the
miners during the investigation. As a result o.fthe meeting, the company representatives delivered an oral wearning to both Harrison and Salazar.
Respondent contends that under the Supreme
Court's holding in N.L.R.B. v. J. Weinganen, Inc., 420
U. S. 251 (1975), it is not required to grant a union's request to consult with an employee prior to an investigatory interview which may result in disciplinary action.
Respondent also contends that Weingarten's objective was
to equaliZe the positions of the panies in disciplinary investigations, and that to permit union consultation prior to
investigatory interviews would seriously undermine that
objective

On March 11, 1976, Administrative Law Judge
James S. Jen~on issued the attached Decision of this proceeding. TIlereafter, both Respondent and General Counsel filed exceptions an~· supporting briefs.
TIle Board ha~ tonsidered the record and the att.Jched Decision in light of the exceptions anP briefs 2/
~nclha!'idecided to affirm the rulings, findiiigs, and conclul'lions of the Administrative Law Judge only to the extent con sistent herewith.
The Adminil'ltrative Law Judge dismissed for lack •
of supporting evidence an allegation that Respondent
threatened to discharge an employee if he discussed a
grie\'ance with fellow employees. We agree. 3/
,
The Administrative Law Judge fClCndthat Respondent
did not violate Section 8(a)(1) of the Act by refusing to permit a union representative to consult with or to interview
two employees on company time prior to an investigatory
ci .
meeting which the employees reasonably believed would
e
·.mer~" .ai
result in disciplinary action.*M@@§'mP
instant case, the panles stip area, an tile
mlDistraRespondent is engaged in the mining and processing
of Molybdenum at its mine in Climax, Colorado. The
tive Law Judge found, that the meeting in question was a
Union has br:en the collective-bargaining representative
"subsequent formal investigation" Within the meaning of
the third sentence in article 6 of the current collectiveof Respondent's employees for a number of years. During
this period, the Union and Respondent have entered into
bargain~ agreement between the panies, which reads:
seyeraI collective-bargaining agreements. The most re''A Vice-President or his designee shall be present during
any subsequent formal investigation which might result in
cent agreements contained provisions which provide for
union representatives to be present whenever an employee
discipline or discharge. " Additionally, the Respondent
is subject to an action which may affect this permanent
conceded, and the Administrative Law judge found, that
record, or which may result in disciplinary action or
both Salazar and Harrison had reason to believe that the
discharge.
meeting in question might result in discipline or discharge. Funher. discipline was. in fact, imposed im1/ The JUme of the Respondent appears as amended at
mediately follOWingthe meetiogi Respondent's representathe-hearinj::.
tives met immediately. decided on the discipline, and
2/ Respondent requests that the General Counsel he
promptly re~lled the other participants to inform them
dirc~tcd to adopt discovery rules in confonnity with the
what it was. At that time, Salazar and Harrison received
requirements of the Fed~ral Rules of Civil Procedure and
an oral warning {rom the company representatives.
the FrceLiom of Information Act. In this instance. ReIn We:nganen, the Supreme Coun upheld the
spondent makes this request after related proceedings in
Board's determifl..ationthat Scction 7 of the Act gives an
tlll.'United States District Court for the District of Colorado employee the right to insist on the presence of his union
wcre dismisseel" This rec/uest is no longer material to
. representative at an intervi,ew Which he reasonably 00- .
tllis procecclin,:ruecause the documcnts relative to Relieves will result in disciphnary action. The only question
spontknt's reque'Sf were m.1UC a pan of the inst:lJlt prohere is whether the cmpfoyce's right to representation at
ceedings. We therefore iind it unnecessary to rule upon
an investigatory-disciplinary interview which waS sustlle reC/lIcst.
tained in Weinganen includes the right of the employee
:s/ Thcre is ~ome evidence, however, that Respondent
to confer with the union repreSent<ltive before the interm:lYhave tJlreatened disciplin3I)' action G!.':1instunion
view.
The dissent here ar~es that a union reprellient.1rcprc~entatives should they successfully advise employees
live
lIeed
not be cOllver:-;antwith an eri1fl1oyee'sparticular
1I0tto COO/leratein company inve:'o~iJ::'ltions.Since this
version of the events w reprCbCnt him adC'Quatelyat. such
threat was not alleJ:ctl in the cumplaint, wc do not p:l.SS
a meeting, 'but concludes that the unillllrcprcscnloltlVC
on whether or not this is lawful employer conduct.
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""ty be gl·lIC'ral::. ~ .'1. 1 ,'01,1.:(,,1 hie about !!riC'\'ance
I"l"",llItilln,
/1()\'f'\,cr, the SUrreJl1c Court in Wein!!arrcn

'1\'('d

110tl'U:

,\ singll' clllploycl'.cllnil'OIl{('d by <Incmrlovcr
in\'l'stil!ating whether .:crtolin conduct deserves (fisCiplinc may be too fearful or inarticulatc
to relate ac,'lIr;II,I'
rhe' incident bein!! investigated,
or too
"aisc extenuating factors.
A knowlcctgabla
11,.; ••.
"
•• l .••.
·nt.'lti\·e could assist theemployerbyeliciting favurable
facts.
<lnclsave the employer produc-I
tion time by getting to the botrDm of dle incident occasioning the interview.
(Weingarten.
supra, at 262-
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Surely. if a union representative
is to represent
cifeClhely
an employee "too fearful or inarticulate
to
relate accurately
the incident heing investigated"
and is
tll he "knOWledgeable" l'll dlat he can "assist the employer hy eliciting favorable facts. and ...
getting to me
bonom of me incident. " dlel'ie ohjectl\'es can more
readily he achieved when the union representative
has
had an opportunity to consult beforehand wim the employce to learn his version of me events and to gain a
familiarity
with me facts.
Additionallv.
a fearful or inarticulate
employee would be more prone to discuss me
incident fully and accurately
with his union ·representati ve wi dHlut oU' presence of an interviewer
contemplating the possibility
of disciplinary
action. These considerations
indicate OHlt the representatlve's
aid in eliciting the facts can be performed
better.
and perhaps
.
only. if he: can consult with me employee beforehand.
To preclude l'iuch advance di scussion.
as our' colleagues
would. seems to us to thwart one of me purposes ap·
prO\'ed in Weingarten.
Noming in me rationale of
Weingarten suggests that, In it.c;endorsement
of me role
of a "knOWledgeable union representative.
:'the Supreme
Court meant to put blinders on the union representati
ve
by cienying him Ole oppornlOity of learning me facts hy
consultatiun
wim the employee prior to the Inve:o:tigatorydi:o:ciplinary interview.
KnOWledgeability" implies me
very opposite.
The right to representation
clearly enlbraces the right to prior consultation.
Our colleagues
:U'~e mat advance union consultation wim me employees
threatened with discipline may
result in unions regardtng
"aU such interviews as adversarial.
" contrary to this quoted admonitory
lan~age
in Wein~arten.
Our collea~e:o:'
reliance on this language capsize:o: me me-aning. 111e Court stated that
"Certainl\,.
his r"a knOWledgeable union represenrati ve' s ••] presence need n(lt tran:o:forlll me interview
intu an auversary
contest."
ll1e greater knowledgeabili ty acqUired by prior consultation
obviously. does
not alter dle nature of me interview but only advances
me iactfinding process.
Nor will prior consultation.
as
the dissent suggests.
cause union:-: to bring "pressures
to bear on an employee to wi dlhol~ me facts."
Apart
from the Wholly speculative
attribution
of such conduct
to unions. me fact remains that a union repre:o:entative
Stl includ(."(i could engage in such com]uct about as effectivcly ;tt the interview as in talk!" with the employee
prior to the interview.
If we 1I:1l] to speculate.
we would
~uc:o:s th:lt l:lck of prior cCln!'ultation would strongly incline an employee representative
to those ohstructionist
tactics as :I precautiona'ry
meanl'i of protecting employees from unkown possibilities.
Perhaps.
all we are
n:;lll~' l'iug~esting is that knuwledRe is a better basis
than ignorance for the succes:o:iul carrying or of labormanagement
relatiolls.
Our dissenting
colleagues'
final argument is that
no violation of Section Ii (a) (I) o.:curred here. even If
employccs have a right to prior consultation.
because
Ull: c:n1ployt>e:o:did not request an opponunity
to conler
wi dl uaion reprcsenwti
~·(.·Spriur
tll ti,e inu:rvicw.
lllis
••r~ulhent lacks merit bccausl.: the .:olleCf.i ve-bargaining
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agre('mcnt hetwccn the partie~ rrcl\ llleJ lor Inion rCj'rescntation
Jt ~uch an interview.
I:,,'n if it ,:iJ IIllt, U,,·
ullion Illu,;t h.Jvt: the right to pre;nlc'rvj('w (t.:· •..IJ!tJ!iI'n
wid! dIe employee In order to .:llhis(' hill1 (If hi •..rigIH.'-'
to representation
if that ri~ht j:; in reality to have an\
substance.
for it is dlC kllowledgc.:lblC' rerresC'llWt,\'L'
who as a practical matter would be informed on such
m:mers.
sin=e':'l{lo~r
\'few. the right to rerr~
. !'!tatia:l ~'~~l!tles
..theright'tO ~~!.~Q~sultatl.ol!!
. Ole}
cnial Iof·this :rtgot 'U~n 0le;t!nlon s .equesl,
tS a},
enlal'OCrejrc:o:e'Ticition.-"';, ~ ~~.,~. ~~
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• ·t-·n'lld,~.tL<:r'(-rGrc~ ·thar Respondent's
rdusal 10
tin l'a."u;iorr·reprcscniiilve
lo.cl);Jsulr wilh s..~.JUtr .
r·rifol·i{,ihcir.l(..~=jcv"whi':h
i:·<.: '.":ljl)"yc cs
·cisoiUblrr...-ijc\~eu ~ili~:frc_s::i1tr'2r.d1n',;d did l'l'!,;J:I;~
0-;--',-"',
h._, '-~\;rolaiea Scc'hon'S!a) (l)of tne .Act~
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.ar-rison
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Pursuant

--.-

'.~

to se~-:--"'·1UJ
••
·~·~
•t"lli"'~·"J-the
•
!\.:ltional Labor

Relations Act, as amended.
the l'\ational woor Relations
Board herebvonlers
that the Respondent. Climax
Molybdenum' Company, a Division of Amax. Inc •• Climax.
Colorado.
its officers,. agents. successors.
and assigns.

s

.. .:-.ease _

.deslst'.1rom:

. ..,r!;d'

•... '::·.·

•...
;~~.

"c.

~ ... ~~~~~pg~t~4:~~~i;.!:ep_~~s_en~atlv~.s.tO,.:
nsiijr:wifti:tir.:"imervlew :.em~ oyee"'S. p'ri'6t"'Tt1' nYl!~mg.1
o.ry
.'-....c.~
.~~~u:'tii1ie-:~i';:}Q'._
...
bly believe wilif

~ '~-ars~'';;Ii.Ui'''''~
~"~

-mso' .
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n any ike or related manner interfering
With, restraining,
or coercing employees in the exerci~e of their Section 7 rights.
2. Take the follOWing affirmative
action necessary to effectuate the policies of the Act:
(a) Post at hulletin boards maintained by Respondent for dissemination
of information relating to its employees copies of the attached notice marked "AppendiX. "
4/ Copies of said notice, on forms proviued by the
'Regional Director for Region 27, after b.::ing duly signed
by the: Respondent's
authorized
representative,
shall be
posted by the Respondent immediately upon receipt thereof, and be maintained by it for 60 consecutive days thereafter, in conspicuous places.
including all places where
notices to employees are customarily
posted.
Reasonable steps shall be taken by Respondent to insure that
said notices ar.:= noe altered.
defaced. or covered by any
other material.
(b) Notify the Regional Director for ~egion 27.
in writing. within 20 days from the date of thiS Order .•
what steps the Respondent has taken to comply herewith.
Dated. Washington.
D.C. January IS. 1977
Bett}' Southard Murphy.
Chairman
Howard Jenkins. Jr..
Member
NATIO:-<AL LAI:lOR RELA TIo.,,:S BOARD
MEMI3ER FAi\1f,!ING. concurring:
I join Chairman Murph)· and Member Jenkins In
finding that Respondent.
bj' refusing to allow a unIon
representati
ve to consult with twO e01p~oyees pnur to
representln'T
d1(~IJlat a company Invesog..ltl on of dlelr
work restrained
and interfered
widl the employees'
exercise of Section 7 rights in viola non of Secti on 5(a)
(1) of the Act. I do so in part for me reasons st.lted .
~y_t1~e~_a~d in part Cor certain additional reolsons which.

4/ In the event that this Order is enforced by a
Judgment oC a United States Cuun of Appeals.
tlie words
in tne notice reading "POSTED BY ORDER OF THE
NATIONAL LA130R REL-\TIO;-';S BOARD" shall rt'ad
"P08TED PIJRSUAl'.'T TO .-\ JUDGMeNT OF THE U='ITED
STATES counT
or- ArrEALS E='FOHClI'\G 1\1'\ ulmER
OF THE NATIONAL L-\IlOR RELATlON~ OO,:.RD. "

I
(:\c.

lOr)r»

D - 3

1-.).3-11
1','rh:Jrs imrlIC'ir in their ration.:lle, are, f bellL'cess:Jry t,) thl' r~!'ult.
r :Jf:TN' WlIl, U1(' G •.llnnan and MC'mlJer Il'nkins
thJl thC' ri,;:tIt to rel'r('s,~nr:JtJun which employees may
cl.llm (or lllcir 111l11:1.11 aid ilnd protC'ction whcn (acc.od
wi th J n Ill\'esugJton'
intervIew whi ch the\' re:Jsonablv
tx-liC've muv result In disciohne
nunnalh; includes th'e
righl to pr(or consult:Jtion ~ith the ('hosen representaU vc so that effective
representation
may result.
r do not view that holding as an extension of the
ri~Jt recognized by the Roard in ule Quality Mfg. , 5/
Wei n~rten.
6/ and Mobil 7/ decisions and am med
b~' iJle Suprenle Court In N7'L, R, D, v. ,: Weinl!3rten,
Inc., 420 U.S, 251 (1975); and Internaconal
Ladies'
rsrnH~nt Workers' Union, Upper SOUUlDepartment,
AFL-CIO v. QU:JIit\' ~l:JnufactuTing Company, 420 U.S.
2ib (1975). The T1gflt recogruzed in those cases as inhering in Section 7's guarantee of the right of employees
to act in concert for their mutual aid and protection
was the right "to refuse to submit without union representation to an interview which he reasonably fears may
result in his discipline."
8/ A representative's
represen[;1tion of another's
interests
nonn:l1ly requires prior
consultation between them if the representative
is to be
ahle to discharge his representative
function in an intelliRent 300 effective manner.
Thus, "prior consultati on" is not something different than, nor superior to,
the act of representation
itself; it is simply an aspect
of dlat function which enables the representative
to fulnil his role.
Nor do f believ; the dissenters
are correct in
their charge that recognition of the role that prior consul[;1tion plays in the representati
ve function wi 11create •
an imbalance in the relationships
of those participating
in the investigatory
interview.
Instead, I believe that prior consultation will
nonnally facilitate expeditious and equitabll;. resolution of
the matter under investibration.
Aside from' that consideration.
howc-ver. indusion of the right to prior consultation with the representative
as pa'n of the right to act in
concert does not place the employer at a disadvantage
vis-a-vis
the union or the employee.
For. just as the
l'mployer is free to refuse the employee's
request for
representation,
he may refuse the request for prior consultation and allow the employee to determine whether he
will partidpate
or refroi!1 from participating
in the investigatory
interview without such representation.
If the
employee refrains,
the employer is then free to determine his course of action on the basis of other information. He is not entitled to discipline the employee or to
compel him to :lttend the investigatory
interview without
such rcpresent.1tion.9/
Moreover,
it makes no difference
whl,ther the request ror prior consultation
comes from the
employee requesting representation
or from the union representative
furnishing the representation
requested.
In
:!l,':I.:!l

h('vc,

5/ Qualitv Manufacturing
Company, 195 NLRB 197
(1972).
b/ • Weinl,O:Jrten, Inc., 202 NLRB 446 (1973).
7/ Mo i1 Oi orporation, 196 NLRB 1052 (J 972).
!I N. L, R, B. v. Weingarten, Inc. supra at 256.
'!/ R('spondcnt was not free to reject the request for
prior consultation in this case because the parties'
collec:li ve-ha r~aining agrc'ement provided for represcnt3tion
Ity union repre:c;c:nt3tives at "formal investigations"
held
priur to illlflOsition of discipline.
Whether those provisions be read 3S memorializing
the employees' Sec. 7
lights to refuse to participate
in such investigation
withoul repre:c;cnt.1tion oral' recognizing
the ohligation of the
Union to furnish employees the represent.1tion
it owes
thc:m as their exclusive reprcl'cntative.
the denial of the
right :l( Ilrior consulwtion in the circumst:Jncesof
this
COI~econstitutc.,'d a denial of the rl'I'lresCnl:ltion the employccs were entitled to claim and Ihe Union obligated to
give.'
Publ'SMd

either (",lSC, clcni:ll of l!le r('tjilC!'1 is ;I ell-ni.1! nf rl1l' rit.;:11
of emp]oyL'e:S 10 l'n~uh" III concerled ;Jelion lor n,,;lll,11 ,Jio
.:Inclprotection,
:IS is c1eoJr from :J n'ac!ing of Ihe Supn'l11l'
Court's dt'eision in QUJlity ~l:Jj;lIfaclllrifl~ Cll., ::".P!:J·
111e:rc, the COUI·t.:IffirrnL"Cl,:IS In";lcconl,1flc-z, with lIa"
princirlcs
of ils Wdnt"3rl,nd,.cjsion"
the, r>O.:Ird'"fimJing
that union chairladies in"istln~ on their nght to he pn'scnt at &IninvL'stigatory intcniC'\V at the: rL'qu"SI of an ,'01ployee were tllC.'OIsC'lvc:s
L'ngaJ:ing-in :J proteL',led. "~ncl'rtcd
activit}',
Accordin~ly. tht' Court held th.:lt Ch"clphnc
visited upon them for sO in:::isting \ioJatL'd SCl'lion ll(a)(l).
Here, &Jlthough no discipline \\'as imposed upon the union
agents or the employees for ,n'<Ju('stin~ prior L'onsuitalioll,
Respondent d(~niC!drhe Tl.'Quest and insi~tL'd th:Jt Ill(' ra~cting go forward without it. therehy inll'rfcrins:
with it~
employees'
,'xercise of Section i rights.
DatL.'d, Washington. D.C, January IS, 1977
John H. Fannin!:,
Member
1\A.TIC>:':ALLABOR RELATIONS BOARD

MEMBERS PENELLO A:\'D \VALTIiER, disscnting:
W~ disagree with the majority's
finding that Respondent \iolated Section 8(a)(l) of the Act by refusing to
permit a union representative
to consult with two employees, on company time. prior to an im'estigatory
in-,
tcrview which the employees reasonably believed would
'result in discipline.
In our judgment our colleagues,
In
reversing
the Administrative
Law Judge. have I;Jnwarrant~ly expotnded the Supreme Court's holding in N. L. R. B.
v.I.
Weingarten., Inc •• 420 U.S. 251 (1975). '
,
On August 27, 1974, 10/ two miners employed by
Respondent had an altercatioii1n
one of Respondent's mines.
The employees,
Salazar and Harrison.
were subsequently .
informed by Shift Supervisor German that an investigation
would be conducted on the foHowing day. The next morning. pursuant to the collective-bargaining
agreement between Respondent and the Union, !.!I Respondent notified
Union Vice President Designee Egglezos and Shop Steward
Lewis that 3n investigation was to be held in Respondent's
oUke prior to the stan of the shift. While the men. including Salazar. HarrIson. Egglezos, and Lewis waited to
proceed to the office, Egglezos asked Respondent's
foreman, Wallcer. if he could talk: to Salazar and Harrison
prior to the meeting.
Walker replied.
"1\0 way. I haven't
talked t~ these two people.
We can both talk to them together in the investigation.
We will have ample opportunity •••
At the meeting one of the company represen[;1tives
stated that the purpose of the meeting was to investigate the
facts surrounding the al tercation~
Egglezos then objected
to the meeting stating that it was "illegal."
He then told
Salazar and Harrison that "they didn't have to say anything
if they didn't want to." However, both employees chose
to relate their venions of what had Happened the previous
day. While E"...Hozos declined to ask questions,
he inter~
oo'~

jected several times [0 rephrase Salazar's
and Harrison's
answers and to tell the two men that they did not have to
~
10/ All dates hereafter are in 1974 unless otherwise
stated.
1 JI The current contract contains a "Discharge and
Discipline"
section which reads. in pertinent ,,3n:
1. Union Representative
present.
When an employee is to be discharged or subjected to di:c;ciplin&Jry
action •••..
hich will affect the permanent record of the
employee, a Uniun representative
or Shop Steward shall
be present when the action is taken. TIle Union agrees
tll:Jt a Shop Steward or Union rcpresentative
wiJl1Je
available for each crew.
A \'ke-rresident
ur hilli
ctesiE:Dee shall he present during :l"!)' sub~/uellt
(orma:
invesligation which might result in discipline or dis·
charge.
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tl~l'''' helc1 J bnef c;,u.:us 1lI (il'll'rmi;)(' tile ilprrll['1nate
,)1 [Jon,
~h()nly thereafter,
the ("c,mr:lny rel'ref;cnt:ltives
. dell\'erCI, verool warnlng:- to the two men.
l3uth men were
apP:lrentl~' plea!'ed to hil\'c rC'l'(:iveti only !'uch discirlinary
,a.ctlon,
i"o grlc\'ances
were filC'd eoncernin~ the matter.
•

_

,S".oI,

Our l:()l1ca~ues, reiYln~ nn Weinl!anen,
surra,
con,clude: that Rcspondent's
refusal to pllrmlt Eg~
I~ LU~""llrWlth SaldZolr and H,1rnsun prior to the meeting
"as \ ,"l •.•rl\"(.' of Section f, (a) (1). In so finding, however,
tlH' nlaJonty has misapplied the Coun's
hulding in that
case.
In \\'c.'inS:lTter., the COUTt with ~real particularity
l.'nUmVral0d what it considered
the "contours and limits"
as "shaped" by the &,j. I'd, of the right of an emploree to
refuse. to subm It, Without union represent:nion,
to an
InterVIew which he reasonably
fears may result in
discipline:
. , First, the: right inheres in §7's guarantee of the
ngllt of employees to act in concen
for mutual aid and
protection.

Sccond, the right arises only in situations where
the cmplnyl'e requests
representation.
In other words,
rile employee
may forgo his guaranteed
right and, if
he prefe~s,
panicipate
in an interview ut13ccompanied
by hiS Union repreSentative.
. Thi I'd, ,the e~ployee's
right to request representatlon •••
In an Interview is limited to 'situations
":'~Icr~.thc: employeC'. re,as?nably believes the investigation \\;111result In disciplinary
action. '••

. ~,exercise
of the right ma~not interfere
with legitl~lat~ empl.oyc,r prerogatives.
The- emplcyer
has no ohhgatlon tel Justify his refusa; to allow union
n'presentation,
and despite n:fusal,
the employer is
fre-e tu carry on his inquiry Without interviewing
the
employee,
and thus leave to the employee the choice
between haVing an. int~rview .unaccompanied
by his
. reprsentanve,
or navlng no Interview and forgOing
any benefits that might be derived from one •••

Fifth, the employer has no duty to bargain with
any union representative
who may be permitted to
arrend. the, investigatory
interview •••
"The representative
IS present to assist the emplo}'ee, and may
att~mpt to clarify the facts or suggest other employees
who ha,ve knowledge of them •••
The employer,
howC'ver" IS free to insist that he is only interested,
at
that ume, in ht:aring the employee's
own account of the
matter under inveStigation. " • , • 13/
In approving the Board's construction
of Section 7
rights in this area, the Coun at no time indicated that
~ncomp:1ssed within such rights was a right to consultaIwn betwee~ an employee and his union representative
p.r:.J: ~o_a~ Investigatory
interview.
Our colleagues,

.!1/ Egglezos admitted that it is union policy to
~nC'oura~e employees
to refuse to cooperate
in providing
lnfurmatlOn or answeringquestions
duringcompanv
investigations and that the Uniun believes thilt an employee should
not tillk ahout a feHow uniun membc-r or tell what happened
and then be di!'cipli~ed for it. He alsu i.ickno\~led~ed that
a un~on representative
had rel:ently walked out of anin\,estlgatory
meeting w~en il~ t:mrJo}'ee insisten on teHing
her st"ry.
Further,
Suop 5tc'\':ilrcl 1..<:\\'is'stated that he
felt th:lt an iuvestigatory
il:~en'iew W;)f; similar to a criminal rrllc0cding.
.
J:J' -nO U.S.

at 2~-200.

!H'I\\·L"\'·~·r, l'~:rr~rld~ll'
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hgllt f(1 \1!lIC':i rC'~)rcs('nt.J:I(ln a: :;·l~ 1:~!er':ll.\\
....
0;.
!. ~~
clL'ar t(OLJ~ In.!t IObic dlet"tl'!' tn..: ('if")""', ":lIr" i •._ , ... , ;.:
thl' larsl place, the malOnt\' 1'C!i,s 'T.;lr~·I\ (1r: ":~ C,,:,,':'!>:
flnlllng rh.JI In onler fo'" an 'cmrio\'CL' II' ':, i;llfl\
exallllncLI at an inv(.'stl~:1tory InlL'rview, ..•.•l;OIl\\iet.l~L'ahil·
union representativL'"
must be presL'nt.
ThL' malont\,
contends that in o.~er for a unIOn l"l:rr,,:s(,~I.ltl\'~ llJ 'be
"knowledgeable"
at tile IntCn'lCW he must he rro\"ldC'd
with an oflportunity to consult With the (-;,:,;--10\,('C'
hcion'·
hand.
Vie submit that the majonl\,'s
d('iinlli~n 01 ••••
knowlC'd~eablc union represeritallv'e"
differs fro;;) I',at (,1'
the Coun.
Clling IndeJ)enc1c:nl Lock Cu., JO L:\ ~.;.;
(195M), the C'.un gaveTts JefinltTOri Ot~,: km'wiL·c.....;lhk
union rcprc,selllative".
.
[P.lrticipaticiO hy tiJi:' union rc-['n:!'em ••th'(·! 1111,.;I:t
reasonably he designed to clarif\' the iSsueS at this
first stage of the existt:nce of a queStior., tu hrin!!
out the facts and the policies concerned at this stage,
to give assistance
to employees who may lack thc
ability to express themselves
in tlll.:'ir cases, .Hld wlw,
when their li\'elihood is at Slake, might In iact Ill'l'd
the ~
experienced
kind oi counst:! w:lich thel I'
union steward might represent~
foreman, him·
self, Illay henefit from rhe presence of the steward Il\'
seeing the issue, the problem,
the implicalions
of the
facts, and the collective bargaining clause in question
more clearly.
[Emphasis
supplied,)
14/

Thus, a union representative
who is generally
knowledgeable about grievance
resolution--not
necessarilyone
who is completel~' versed with the employee-'s
particular
version of the events which caused the investigation--is
the type of representative
which the employee
has a right [0 during the interview.
Furthermore,
as a maner of policy. the majo~ity's extension of Weinprten
[0 include a right to
prior consultation with umon representati
ves strikes us
as unsound.
Thus, we note, as did the Adminis[ratJ ve
Law Judge, that the Court in Weingarten contemplated
the purpose of an investigatory
interview as de\'eloping
the facts fully and that the Court's holding was designed
to establish
a balance between employe-e rights [0 assure that such an interview would not be used by an employer as a vehicle to create a one-sided case in support of imposing disciplinary
action.
In rhis re,gard,
the Court, in diSCUSSing the benefits to be derived from
the presence
of a union representati
ve at an investigatory interview,
percei ved the representau
ve's role as
follows:
A kno ••••.
ledgeable union representative
could
assist the employer by eliciting favorable facts, and
save the employer production time by getting to the
bottom of the incident occasioning the interVIew.
Certainlv his presence need not transform
the interVIew into an adversarv
contest.
[Emp.'asls
supplied.]
I:J/
Our corre:-agues, in creating a right to prior consultation wi Ih unio~ representati
ves, now establish an
imbalance in favor, not of the employee,
but of me
union which, as is the case here, may view all such interviews as adversarial
and which may be bent on bringing pressures
to bear on an employee to withhold the
facts.
While dIal is not to say that all unions mo': ';f'iz('
upon the opportunit}' for prior cCin!'iultation wllh such designs, the fact remalos that the Union here had S.Jcn an
<lvowed purpose,
thereby expos;:lg the potential:
J:' ,1huf;(,
of such a right.
It se-ems e\'uienr to us tl~at the ::·,.ljurt[::·~
holding today fosters such abuse and, ultim;ltely,
.•••.
i II
lead [0 the disuse of lnveStigat::lry inten,ews.
14/
IS/
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Fir.:Jlh', e\'cn .1 "!'umIr1C JrL'lI('ncin rh:lt a stJtlJlor\'
c::',r In r~ln~'rCln",:1ration
:T,J~' ~j.Jil-'jvlnfc'rrC'd
irom .
',:,:.:.:.~,
\\'C' '-,QuId not find'L! \'iolati~n of such a right
1:1 ti1P rirnJn1sr,1nces
of the' instant c:lse.
Thus, the'
('ourl In \':clnJ.:.lrlcr.
!:e'ld th:lt th,. St,-ction 7 right to have
,1 union rt'rre-sl'ntat!ve
rtcse'nt
during an inve'stigatorv
intcn'iew
is not ahso!utc
and unqu'ollifjed,
In this n'g~rd.
thl.' Court str""c:ed
that the right is vested in the employee. as distinp-uishcd
from his union representative.
holding thar hcfore a UOlO:> repa-serltative
may intervene.
the
e'mploypE- must noquc'st his presc'ncc
and ihf' e'mplover
must Conspnt to the reoque'st.
Ir I1lrther emrhasized
that
the emplo\'Cc
/7;",
choose tofor~o his Ti~ht and proceed
\,'itl'; the intc'rvic"', \\ ithout a union reprf'sc'ntali
ve present.
Signifir:lntly.
in th(' instant case- neither Salazar
rwr l1;;rrisCln rl'Cj;It'sred al" crpClrtunity
to confer with
union reprc'sentatives
prior to the sche'dull'd interview,
nor did they at any time during and after the interview
indicate
that they considered
such prior consultation
desirable
or necessary.
Rather.
it was only the Union

which snu;=hl such prim' con5uilati0:1.
(Jt;;- c:r:i, ",':',;(!'
mercly g10<:5 o\'cr thc' ('ourt's
cxrrp!'!' ho;c:~c rh:n t n,
SC'etion 7 rit:hts in Ihis are:l are of iI qUillifir'c n.l:t:rr.
111'so doin~. they ha\'c crc:atcd a ri,~ht in a VIIC'lr. which,
S!lOIl)O it be found to exist. ckarly
ht'lonp' t" l'n:pi0\'('('!'
ilnd which the> emrlovees
themsc)\Ts,
as bL'!'£:'. 01,1\'rhnosc'
to for~o.
We cannot,
:IS our col1eat:\I(,~
s.r. n'adih> do.
infer the existence
of a Section 7 right fror;; the ('ourt's
Weingarten
opinion.
while simu)t:lneousl
r disregarding
the
Counts
express
limitations
on such rights s.et forth in
rhat same case.
Accordin~ly.
\\'e would fine.
cantr:.n'
to our colleagues.
that Re~ponclt~nt has nor \'!"lalC"C am'
Section 7 rights of the emplo\'ees
nc'rein hy (j('n\in~ the'
Cnion's request
for prior cons.ultiltion.
ane "(' would
dismiss
the complaint
in it,o:;t:ntirl't,\'.
Dated. WaShington.
January 18. 197'7
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